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PRELIMINARY NOTE. 


To avoid the imputation of political bereſy, 
tbe uſe of the term right, as applied to the pre- 
tenſions in queſtion, has been ſtudiouſly ab- 
ſtained from. The law indeed of every country 
admits diſcriminations and degrees of right ; 
and the aſſertion of it in this caſe would neither 
impeach the right of him who bas the beſt right, 
or deny the defeaſibility of it for cauſe by the 
Parliament or the People, or the neceſſity of its 
recognition by either. It is bowever a waſte of 
the precious moment to employ it in critical diſ- 
quiſitions of the name, when the idea is felt by 
the common conſent of all. What in effeft is that 
to the denial of which every one would annex the 


idea of wRONG ? 
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DETACHED HINTS, &e. 


te PEI TIONs of law, again ſays Lord Mans- 

„ field®, hold only in reſpect to the ends 
& and purpoſes for which they were invented 4 
ce When they are urged to an intent and purpoſe, 
* not within their reaſon and policy, the truth 
te may be ſhewn, and ſhall prevail.” 

It would indeed be inconſiſtency itſelf, if arti- 
ficial maxims, which were therefore only intro- 
duced, that in their regular deductions and con- 
ſequences, the great principles of law. and of go- 
vernment might be maintained, ſhould be ſuf- 
fered, in fraud of thoſe very principles, to be 
perverted from their purpoſe. 


LY Wy 


The ſentiments of the enlightened Monteſs 
quieu, on. the theory of our conſtitution, are 


„ Burr, 1443. 
A 3 well 
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well known. It is, however, of mort Imfiert- 
ance to enquire what were thoſe of the learned 
commentator on our laws, whole poſition gave 
him a nearer; view of that theory, as illuſtrated 
in practice. This is his language“ —“ Herein- 
&« confiſts the true excellence of the Engliſn go- 
“ vernment—that all the parts of it form a mu- 
“ tual check upon each other. In the legiſla- 
* ture, the people are a check upon the nobi- 
„ lity, and the nobility'a check upon the peo- 
ple; by the mutual privilege of rejecting what 
* the other has reſolved : while the king is a 

& check upon both. Thus every branch of our 
& civil polity ſupports and is ſupported, regu- 
* lates and is regulated, by the reſt; for the 
© two houſes naturally drawing in two direc- 
« tions of - oppofite intereſt, and the preroga- 
tive in another ſtill different from them both, 
they mutually keep each other from exceed - 
* ing their proper limits. Like three diſtinct 
« powers m mechanics, they jointly impel the- 
4 machine of government in a direction different 
4 from what either acting by itſelf would have 
done; but at the ſame time in a direction 
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e, ol each, and formed out ff all; TY 
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n Ffre&idn which conſtitutes! the trite line of the 

0 liberty and bappintfs of the community.” 
From the collective opinions of the ſignal au- 


thorities which ee EA cited, one cannot but 
conelude, 


That che eroeleney of the repartition of power, 
by which our government is conſtituted, confiſts 
in this—that it is founded on a A CNN: of 
intereſts*, ?. 

That if the conjandtvie ſhould be weh as to 
neceffirate; for the aid and ſupply of the govern- 
ment, an election between two forms or fictions ; 
that form or fiction ſhould be adopted which 
maintained the repartition of intereſts, in exclu- 
ion of that which was deſtructive of it. 
That the form or fiction, by which the third 
unoccupied power' ſhould be placed with that 
character who, by legally fixed ſucceſſion and repre- 
ſentation, has of all others, one only excepted, 
*the greateſt poſſible intereſt in the ſubject, would 
8 the repartition of intereſts. 

That the form or fiction, by which two of the 
boven ſhould: directly or indirectly aſſume the 


5 . Cel de 1a diſtribution Wagitime & de la repartition 
convenable de ces diferentes eſpeces de pouvoirs, que de- 


pend la plus grande perfection de la liberte politique. 
D'Alembert, Anal. de L'Eſp. des Loix. p. 60. 


A4 exerciſe 
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exerciſe. of the. third unoccupied — 
be deſtructive of the repartition of intereſts, and 
conſequently of the N * pa Our K 
cellent conſtitutio. , 220 
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The charter of f Edward Ill. 40 his 3 
Heir Apparent, the Duke of Cornwall, recog» 
nizes him at ipſum qui in reputatione- juris cenſetur 
eadem perſona nobiſcum®*. And this is alſo declared 
by Act of Parliament. It is difficult to under- 
ſtand the expreſſion. Is this the ſenſe of it? 


That the Heir Apparent, Who ſtands in che ſin- 
gular predicament of the legally fixed ſucceſſor in 


a Body Politic, is by ſuch ſucceſſive continuity, 
one perſon with the reigning King? The Heir 
preſumptive does not ſtand in the ſame predica- 
ment, for the continuity may in that.caſe be in- 
terrupted by the birth of an Heir Apparent „ig 

Thus much at leaſt is clear, that there is no 
analogy between ſuch ia ſucceſſion, and the com- 
mon deſcent of lands in fee-fimple. In the latter 
caſe, the law conſiders the heir as. having. no in 
tereſt in che life-time of his anceſtor, and thera- 
fore gives bis no mer. For wr: __ hic- 
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. Selden' 5 Titles of =P 595. 
1 Co. 7 Rep. ; 


ceſſion 
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ceſfion may be defeitet by the alienation of the 
ahceſtor. Nemo eft heres vdenris. As: 

But the Royal Heir Appatent has by legally 
fixed ſucceſſion, a right which the anceſtor eannot 
defeat. It is this-right which creates in the law 
the anxious regard it ſhews to the protection of 
his perſon. It is this right which is ſignalized 
by the various honourable decorations, privileges 
and immunities by which he 1s diſtinguiſhed 
above all others. It is from this right he derives 
a pre· eminent intereſt in the preſer vation of the 
Royal erg from £6250: compar] and dimi- 
tio | 

of ung! Seen among the moſt Stone ro 
our preſent view, are thoſe of the toyal body 
politic, or ſole corporation of executive govern- 
ment, the King; and of the aggregate cor pora- 
tion“ of | legiſlative government, the King, 
Lords, and Commons, in Parliament.” © 

The firſt may be confidered' in two reſpetts 
either with reference to the artificial Tegal cha- 
racter, or to the natural perſon who ſuſtains it. 

In the/artificial legal character, it is obvious, 


there is no mn be ones bf AYE law therefore 
| 122 
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recognizes none; But does it therefore follow; 
as it has been aſſerted, that the law recognizes nd. 
incapacity in the natural perſon ?-- As'well'thight 
it be ſaid; that it does not recognize the death of 
the natural perſon, by which the Crown is de: 
miſed, though it is manifeſt, that it is upon ſuch 
recognition alone, that the law, eo ae, . 
the Crown in the heir. 
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The 1 incapacity of infancy muſt. be diſtin- 
guiſhed from the incapacity ariſing from anothet 
cauſe, In the caſe of infancy, the law recog· 
nizes a moral agent, and ſuppoſes the poſſibility 
of diſcretion. The exiſtence of the other inca- 
pacity excludes all ſuch poſſibility. _ There are, 
therefore, many acts for which an infant is not 
only civilly, but criminally anſwerable.,, In the 
other caſe, the law annexes. Peripny raf 
ly wo none . 
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Ihe e of the Royal Body Palitte 
has been confidered. 
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The law, it is "obſerned,. upon the. total.; blu. 
tion of the natural perſon, transfers, eo | inflantis both 


the. right, and the exerciſe of the right, d. the 
Heir; 'P and this from the neceflity of maintaining 
1 the conflitutional authority of the, King, in 


conformity 


( ov 1 


— to ties . that the I nevrr 
dies. 

It Would. lent to une het upon the partial 
diſſolution of the natural perſon hy the ſuſpenſion: of 
moral agency, the right remaining, the veſting 
. he exerciſe: of the right in the heir, would be 
the obvious means of maintaining entire the tonfli- 
tutional EP of the King, or * Body politic. 

If, upon the actual ende claim of the Heir 
Apparent be deprived from the Conſtitution it- 
ſelf ; it ſhould ſeem that, where the riglu of cog- 
nizance attaches, there alfo attaches the * to 
| recognize it. 
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© Precedents have To ſearched for in times the 
political precedents of which, had they been 
followed, our Conſtitution had not now exiſted. 
The law of Regency has been looked for in 
times in which the law of the Royal ſucceſſion 
itſelf was Ea Al violated by manifeſt uſurpa- 
tion. 

Let us turn from the precedents i in "ih our 
Conſtitution was oppreſſed, to that by, which it 
was reſtored, 

We are poring over obſcure and bloss kane 
records, while the fairoft page of our | hiſtory l. lies 


before us 
* The 


* 


. . 
* © » *E ' l 4 o 
14 ö 1 ow # % "27 |} 44 we” * 146 
164 * f 
* 


, \ 
4 ; j 
% 4 2 * 
f ) | 
8 a . 
| : 4 7 £ " W * 
417 2 7 17 
5 ff p & » 


— —— —— — 29717810127 
The proceedings at the revolution, exhibit an 
example, not only of the ardent love of liberty; 
and manly. ſpirit, of our anceſtors, but of their 
conſummate wiſdom. The beſt tribute we can 
offer to their memories, in return for the invalu- 
able bleſſings. they ſecured to ns: is a 1 
imitation of them in both. ni often tio} enen 
There are ſome points of their dee in this 
eonjuncture, which may, perhaps, deſerve at- 
tention, even in our day. Let us tike x ſhort 
view of the prineiples n which they oy 
ceded, - elſe x ev rtvs = 
In the. firſt ny let! it Lhe 1 that they 
do not confider it to be the caſe of an actual diſ· 
ſolution of the government, which would have 
annihilated the ſovereigh power; would have res 
pealed the poſitive laws; and have lexelled all 
the diſtinctions of honor, rank, offices, and pro- 
perty. In their ſenſe, the acts amounted not to a 
ſubverſion. of the conſtitution, but merely o an 
endeavnur to ſubvert i 1 19 0. 
The Throne, though went Kit cerned "oj 
and though the two Houſes: were not aſſembled; 
ſtill chere remained in the Lords Spiritiral and” 
Temporal, the. right and! capacity: of filling the 


e heme, and in the Commons zi the right 
and 


48 
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and capacity of filling the other by their repre-- 
ſentatives. 

The ſole corporation of execttive government, 
and the aggregate corporation of legiſlative go- 
vernment, were, in legal language, in abeyance. 
If the alluſion may be uſed, the political ma- 
chine of government, though it had loſt its acti- 
vity, ſtill ſubſiſted; but being deprived of its 
internal ſelf-reſtoring principle, the agency of an 
ay n en to put it into mo- 
tion. 

The r rentals of puble Aae was 
veſted-i in the Peers of the realm; not indeed in 
their legiſlative character, but in that of heredi- 
tary council to the Crown. In this character the 
Jaw had frequently recognized them; in this 
character they had been convened by James. 
The emergency called their powers into action. 
They had two modes before them. They 

might, by a fiction, have ſuppoſed themfelves 
inveſted with the Royal authority. They might, 
by a fiction, haye employed the inſtrument of 
Royal authority, a Great Seal, for the purpoſe 
of ſanctioning by a fiction, the parliament, which, 
by à fiction they had called, And WF uh bu 
ſineſs might have been done. Z 
It is not probable that they were vain 
from engaging in this train of Ts by the 

9551 circum ; 


64 5 
circumſtanee &f James's baving thrown he Greet 
Seal into the Thames. He indeed mi; ght, in 5 
dreams of tivine right, imagine that the corporeal | 
_ poſſeſſion of this inftrument, by his perſon, had 
fo impregnated ir with the Royal 81 pirit, a as te 
render it capable, by à ſort of Daltticat 95 Tk 
ſtantiation, of being eden with the very 1150 
_ 4 Royalty. 4 
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They might thiak/that the very __ 
= which they acted, ſuppoſed a ſoſpenſiog of 
the Conſtitution, and therefore that, confiſtently, 
they could not employ its forms. But, above all, 
they might think they had no right to uſe them, 
and therefore they would not, directly or indi- 
rectly, aſſume the exerciſe of them. T hey did 
not ' employ the forms of the Conſtitution, * 
| _ conſulted | its $ ſpirit. 


FIT EEE 


neither by! the Lon, nor by the prince e | 
_ to inveſt kim with a fingle particle of Conſtitu- i 
tional Power. And accordingly it is ſignally re. 
markable, that th rough the whole courſe of this 
Of, 
great national proceeding, every 1 of re- 
* — form is ſtudi ully avoided, 


till, 


( 19 2 
til}, In the glorious event of it, the Conſtitutian 


itſelf is 18 reſtored to its energy. omi 0 

In the firſt meeting he called of hows 
bably pr proper Repreſentatives, of the Nation; a 
ſort of aſſembly of Noſables, it is ręſolved the 
Prince ſhall be diſtinguiſhed. by no title of autho« 
rity, but i it is agreed that his requeſt is a ſuf 
ficient reaſon far their meeting. The ſecond 
aſſembly more regularly, though not conſtituti- 
onally, convened, and then and ever ſince ſtyled, 
not a Parliament but a Convention, never pro- 
ceeded further than declarations of ancient and in+ 
dubitable rights, and expreſſiy reſerved all enafl- 
ings till the Parliament ſhould be cue. : | 1 


— 


The point of diſtioction 8 che * of as 
revolution and the preſent, is this—That the 
Throne was then vacant of the right itſelf, as well 
as of the exerciſe of the right ; in the preſent, the 
Throne is full of the right, tho” vacant of the erer - 
ciſe of the right, The point of reſemblance con- 
fiſts 1n this, that, by the defect of the Royal 
Perſon, both equally amount to an effectual ſuſ- 
penſion of = Conſtitution, | | 

Kain from the principles on which our 
aneeſtgrs Proc ceded, in that conjuncture, it ig. 

not 
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not difficult to conjecture how they would have 
acted in the preſent. 

Conforming to the ſpirit of that monarchy 
which they had reſtored, and in order to repreſs 
the aſpirings of competition, they would have 
looked, to One alone: conſiſtently with their 
own great act, to One whole right of ſucceſſion 
originated from it: in their reſpect for the natio- 
nal ſentiment: to One, towards whom the eyes 
and hearts of all were turned. FD 
Of a character ſo qualified, their generous 
minds would have known no diſtruſt, They 
would therefore not have reduced powers, which 
they had already reduced to a compaſs commen- 
ſurate, and no more than commenſurate with the 
exigencies of good government, They would 
have conſidered, that the Conſtitution they had 
confirmed, which in every caſe limited the ex/ent 
of power, would in this cafe limit its duration. | 

With theſe principles and theſe ſentiments, 
they would, it may be inferred, have recognized 
in the Heir Apparent, during the incapacity, and 
no longer, a pre- eminent claim to the full exer- 
ciſe of the Royal Authority. 


FINIS. 


